The U.S. Senate has ratified several major international human rights treaties with declarations that the treaties are non-self-executing with respect to domestic implementation.?> While declarations that the treaties are non-self-executing may limit or impede the ability of private litigants to enforce these treaties domestically in federal courts, the United States is still obligated under international law to honor the terms of ratified treaties. This obligation is in addition to any independent obligation that the United States may have to honor norms that may reflect customary international law, whether or not that law is also codified in a multinational treaty.4
The use of non-self-executing declarations from the Senate arose during the Carter Administration's initial attempts to obtain ratification of human rights treaties." Some commentators have argued that Senate declarations that a human rights treaty is non-self-executing are invalid for, among other reasons, violating international law restrictions on treaty conditions; being inconsistent with the Supremacy Clause of the U.S. Constitution; and being inconsistent with the government's responsibility, under domestic and international law, to prevent or prosecute treaty violations. 6 The Restatement (Third) of Foreign Relations Law of the United States provides three circumstances in which treaty obligations will be deemed nonself-executing:
(1) The agreement manifests an intention that it shall not become effective as domestic law without the enactment of implementing legislation; (2) The Senate in giving consent to a treaty, or Congress by resolution, requires implementing legislation; or (3) Implementing legislation is constitutionally required. 7
Covenant on Civil and Political Rights (ratified in 1992); the Convention Against Torture (ratified in 1994); and the Convention on the Elimination of All Forms of Racial Discrimination (ratified in 1994). See, e.g., Curtis A. Bradley &Jack L. Goldsmith, Treaties, llurnrln Right" and Cmulilional CmwmJ, 149 U. PA. L. REv. 399, 419 n.97 (2000) .
